(METED STATES CORT OreR2TRALs 


ey ’ ’ 
foo liv Minty Ci~cuit 


xX 
S J. DE PINIO,, | 
sppellant, } 


Vi. 


> 22. “ANDO®, FRasicrs I. S280, 


Avpellees, 


ES 

i 

eh 

bel 

at 

vs 
| 

fee 

ae 
Ngee eee 


GOrENiMc BOTEP SF Re OELiENt., 
ANGUS J. DE PONTO 


FEB | G {968 
WM B LUCK CLER# 


INDEX 


Os EO a ee ee re 
Meeeemiome Of the CaSe.....ccccssccceuas 
O@Mesi1oms ..... 1 yo . OE A Ree . A 
eee UOMO OHIlT OF syenere 6 wre seh ce eee ee 
sie) scsi. + susie Gus ees see tee 8s 


1.» DePinto's Crossclaim Not Foreclosed 


Pee rtemei PrOCCCOINGS «. 2.4.6.0. 0 5s 


Sewer ceord) oes Not Support Summary Judgment....... 


TABLE OF AUTHORITIES 


Cases 


Pages 

meisy Bee Buffet v. Ferrell, 82 Ariz. 192, 310 P.2d 

so di a ee ine 
SeitO vy. Provident Security Life Ins. Co., 323 
REID OAS S16 6-6 Gee 62s AARC are gr IE AS 
Beinto v. Provident Security Life Ins. Co., 374 

EC SE Sine ss Sr ee 258 
Pidelity & Casualty Co. of New York v. Federal’ Express, 

05 OP 26 3) 0G Tene.) a i ee | an ee Ing) 
Merritt-Chapman & Scott Corp. v. Frazier, 289 F.2d 

cE) CIE LG Gr irr 17 
Deemer mc oecmeh, 295 FI2d 909 ccc wwe cee en seer nnene 2 


Stamiees ama Ru vecdoneeouet 


ee ery ee eS 1 a Sa ww ee we 2 
UE GEN oe SES CSE ne rr 2 
eee. C.P., Rule ee re. ee, ge SSS ee eS 2 
Meizona Revised Statutes: 
Sai OUR ATO Dee ce ers ii ei elas. 4 sl ae: wim 9° 0,0: ee 0. 18 
Pm. POSE SR on 55 5 Amy nee 18 
J) wl) rr ee 18 
Sig Gute I oo) ae Gees 3 aaa a aaa eee Le: 
Texts 


ET oeiechs Wed Gols IC EC SDB ie cssatieno ate « 0 oWilaysre © + sess 6 


NOR 22943 
In The 
UNITED STATES COURT OF APPEALS 


Porerie Ninth Glreurce 


ANGUS J. DE PINTO, 


Appellant, 


V. 


HJALMAR B. LANDOE, FRANCIS I. SABO, 
and EDWIN B. PEGRAM, 


Appellees. 


Nee Ne Nr Sere? Nee Sree? Nee ree? Sree See See Sree” See? Sree” 


OPENING BRIEF OF APPELLANT, 
ANGUS J. DE PINTO 


(For convenience, the individual parties will be re- 


ferred to by their last names. Provident Security Life Insurance 
fompany will be referred to as "Provident". United Security Life 
will be referred to as "United". American Security Investment 
Bompany will be referred to as American". "“T.R." refers to 


Transcript of Record; "R.T."' refers to Reporter's Transcript.) 


Jurisdiction 


This action originated in the United States District 
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action. Uiricdiee cme mas based gm 276 U.S.C.A. Sec. 1332. From 
adverse judgments upon his cross-claim against his co-defendants, 
Sabo, Pegram and Landoe, DePinto instituted this appeal pursuant 
momRuLe 73 of the Federal Rules of Civil Procedure. 28 U.S.C.A. 
mec. 1291 grants to this Court jurisdiction to review the judg- 


ments of the Lower court. 


Statement of the Case 

This action was instituted by one John S. Gorsuch again 
WePmto, Sabo, Pegram, Landoe and others, for the purpose of re- 
covering, among other things, the value of assets of United 
weich had* been transferred by it to American on or about October 
18, 1957, in exchange for 30,800 shares of American's stock. 

@ae History of the litigation is found in the opinions of this 
woare-) Nieewy. Gorsuch, "295 F.2d"909; DePinto v. Provident 
Security bite Ins. Cowew323 12d 826; and DeRinto v.)| Prowident 
Pecurity Milfe Ins. Con, 674°F.2d 37. 

Aften the™airst: appeal, new parties entered the case 
and new pleadings were filed, including a cross-claim by DePinto 
against his co-defendants, James D. Kelly, L. N. Kelly, American 
Security Investment Company, Roslyn B. Croydon, Vernon B. Niesz, 
John D. Ballantyne, Edwin B. Pegram, Francis 1. Sabo, Hjalmar B. 
Landoe and United Finance Corporation. (T.R. 20" Ttewoross- 
claim alleged: 

"The loss or damage to United Security 
Life as alleged in plaintiff's Complaint 
was proximately, directly and primarily 


caused by the wrongful, willful and inten- 
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and was not aware that such acts were 
contemplated or intended. Amy Liability 
of cross-claimant for the alleged loss or 
damage to United Security Life (which 
Cross-claimant denies), isovicarious or 
secondary as compared with the primary 
liability of cross~defendants." 

After the second appeal, the trial Court entered an 
order severing the cause as to the remaining defendants, Sabo, 
Pegram and Landoe, and ordered that the case would proceed to 
trial against DePinto as the sole defendant. (T.R. 183) After 
trial, judgment was rendered against DePinto and in favor of 
Me migent im tiie amount Of 5314,794.19.  (T.R. 184) “Upon a third 
appeal, this judgment was affirmed. Thereafter, DePinto moved 
that his ig cee Demcecrmrormirian, C! R. lor) TLandee then 
filed a Motion for Summary Judgment on the cross~claim, which 
was followed by a similar motion on behalf of Sabo and Pegram. 
(T.R. 128, 136) These motions were granted and judgments were 
entered dismissing DePinto's cross-claim as to the defendants 
Spo, Sandee and Pepramw. (TR. 139-143) With reference to such 
Mecdements, and on Ateust 31, 1967, the trial Court entered an 
order reading: 

"The Court has found there is no just 
reason for delay and hereby makes express 
@ecermmarion tuereot, It is so ordered 
and the orders and jucsments above referred 
ee snal! pe final and not subject to revi- 


Grom pirsitant to F.R.C. P. 54(b). It ss 
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further hereby ordered that each of the 

cxders and judgments above referred to 

shall be deemed amended to include the 

express determination as hereinabove 

poemided.' a(R 150) 
On September 18, 1967, DePinto filed his amended Notice of Appeal 
from the judgments dismissing his cross-claim as to the defend- 
ants Landoe, Sabo and Pegram and the order entered on August 31, 


fo67. (T.R. 151) 


Questions 


The questions involved in this appeal are as follows: 

1. Does an order dismissing a cross-claim ( and upon 
Which no judgment is entered) become the law of the case and 
res judicata, where the judgment entered on plaintiff's com- 
plaint is reversed and where the appellate court decides that 
it will not be necessary to discuss the questions raised by the 
cross-claim until there have been further proceedings in the 
ewe! Court? 

2. Does the record herein disclose that there is no 
Benuine issue as to any material fact and that, as a matter of 
law, DePinto was not secondarily liable for the loss sustained 
Bemiited as the nesult of the transfer of its assets, to American, 
as compared to the primary liability of Sabo, Pegram and Landoe 
and that, therefore, DePinto is not entitled to indemnity 


from Sabo, Pegram and Landoe? 
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mmecirication of Error 

The trial Court erred in granting the motions of Sabo, 
Pegram and Landoe for summary judgment and in entering judgments 
dismissing DePinto's cross-claim as to them for the reason that: 

(a) The pleadings, depositions, answers to interro- 
gatories and admissions on file, together with the affidavits 
(testimony taken at the trial), do not show that there is no 
genuine issue as to any material fact and that Sabo, Pegram and 
Landoe were entitled to judgment as a matter of law. 

(5) Ue waetten er tae trial Court im previously dis- 
missing the cross-claim was not res judicata, or the law of the 
case. 

(c) Under the law of the State of Arizona, DePinto, 
as a party secondarily liable, is entitled to indemnity from 
Sabo, Pegram and Landoe as the parties primarily liable for the 
Joss sustained by United as a result of the transaction of 


Metoper 18, 1957. 


Argument 

1. DePinto's Crossclaim Not Foreclosed by Prior Proceedings. 

In granting the motions of Sabo, Pegram and Landoe for 
Summary judgment on DePinto's cross-claim, the trial Court pointed 
out that an order dismissing the cross-claim had been entered 
prior to the second appeal; that DePinto had assigned such ruling 
as error; that the ruling was not held erroneous by the Court of 
Appeals, although the judgment appealed from was reversed on other 
grounds and new trial ordered, and that, therefore, the dismissal 


of DePinto's cross-claim "has become the law of the case and is 
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mes adjudicata.” WT.R. 140, 142) Apparently, the trial Court 
meired upon the statement of Professor Moore in 183 J. Moore, 
Federal Practice, at 2231, reading: 
"A judgment may, however, be reversed by 

an appellate court on a single ground, and 

remanded with other determinations of the 

Pion JecUigelert ineacty. In such a case, 

the unreversed determinations of the trial 

eourt are generally adhered to on remand; 

but thiseis an application of the doctrine 

of law of the case, rather than res judicata 

er collateral estoppel." 
The trial Court completely overlooked the fact that in its opinion 
mies Court ydid not leave “intact'’ numerous rulings of the trial 
Court which were attacked upon the appeal. This Court stated, 
Pemmencing at page 838 of 323 F.2d: 

"There are also certain other questions 

presented on this easel But they are 

not of a kind which requires decision now 

inmoaicGmnompmovideyeuidance as to the re- 

manded proceedings. Nor will they be pre- 

sented here again unless plaintiff pre- 

vails in the further proceedings and then 

only if the judgment is of the same kind 

aq Lheeewhreniemberore usin “his vappeal . 

If these questions do arise again, they 

can best be dealt with on the record for 


baat appeal." 
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u We refer to the questions of whether 


the judgment is excessive as to DePinto 
and Duhame to the extent of 38.79% be- 
cause of the cancellation of American's 
stock held by United; whether the judgment 
is excessive as to DePinto in the amount 
of six per cent because of Duhame's owner- 
ship of certificates of contingent interest; 
whether Provident is entitled to six per 
cent interest on the award from October 18, 
1957; and whether DePinto and Duhame are 
entitled to indemnity against Fegram, Sabo, 


Landoe and certain other defendants." 


In the light of the above-quoted statement, it is quite 


milear that this Ceurt had no intention of foreclosing the issue 


faised by DePinto's cross-claim. 


2. Record Does Not Support Summary Judgment. 


In granting the motions for summary judgment, the trial 


Sourt stated: 


“The court is fully satisfied the above- 
quoted ruling (the previous order grant- 
poste mofslong26 dismisspthe counter - 
claim) was sound under Arizona law and 

the facts shown of record at the time it 
was made. Any conceivable doubt has been 
removed by the issues as stated in the pre~ 
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as t@\defiendant DePinto|!s liability to 
plaintiffs. The appellate opinion affirm- 
ing that judgment makes it clear beyond 
Gites itectiauy | ee Tee Reus 20) 

No doubt the trial Judge felt that his decision with re- 
spect to DePinto's claim for indemnity was supported by the opin- 
momeot this Coump im MePinto v. Provident Security Life Ins. Co., 
em 2d 37 (9 Git tel 9G) sereading, in part; 

ehoeceonmithe AaLiernoee of 0creober,17, 
1957, American was organized, with Sabo, 
Pegram, Landoe, Roslyn B. Croydon, John 
D. Ballantyne and Niesz as the incorpora- 
Eaccmancmditeetois. Qn October 18, 195/, 
edly Ageced Jn weitine tomsel] 35,149.89 
shares of United stock to American for 
See oo ao Atos) pam, thatsarternoon, 
a meeting of the board of directors of 
American was held. The minutes of that 
meeting recite that Croydon reported that 
negotiations had been completed for the 
SeqdUuewilon wtvapproximately forty, percent 
of the shares of United, ‘representing 
working control,’ to be paid for partly in 
cash and partly in assets which could be ~ 
acquired from United in payment of Class A 


eharces, OL American. 
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"The directors of American thereupon 
adopted the four resolutions noted in the 
nase ta As indicated by these resolutions, 
American had arranged to sell to United 
35,000 Class A common shares of American 
stock. The resolutions by American also 
indicate that in part payment for the 
35,149.89 shares of United which Kelly was 
selling to American, Kelly was to receive 
the assets of United which American had 
acquired in payment for American stock. 

"A meeting of the board of directors of 
United was held at 4:00 p.m. on October 18, 
eS. Jkt pire ne with directors 
Derimio, N. J.gptmnsand Jil. Jenkins» in 
ain a aa a resolution was adopted accept- 
ing the resignations of A. Thomas Duncan, 
Peveateia.) wane lWhy, Eelam ley Brown, T. J. 
Flaherty and Spence Reese, as directors of 
United. this resolution further provided 
that Niesz, Ballantyne, Croydon, Sabo, 
Peeaanedid Harveyel. Cogeebe .elect.ed as 
g@imoctons sor United. 

"A second meeting of United's directors 
Weceneld wat 4°15 p.m. on that day, with onby 
four of the directors (Niesz, Ballantyne, 
Geodon amd Goss) imeattendance.. Three of 


these (Niesz, Ballantyne and Croydon) were 
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in American's board meeting held at 3:30 p.m. 
@artier that afternoon. 

The minutes of the 4:15 p.m. meeting of 
United first recite that Dunn, Jenkins and 
DePinto had previously tendered their resig~ 
nations as directors, and record the adoption 
of a motion accepting these resignations. 
Mecocdine to the minutes, two resolutions 
were then adopted, the effect of which was 
to subscribe for 35,000 shares of Class A 
common shares of American at ten dollars 
per share. All but 4,200 of these shares 
were to be purchased immediately for a total 
consideration of $308,000, consisting of 
United's secured and unsecured promissory 
notes, bonds, certificates of deposit and 
cash. 

"On the day these transactions took place , 
American did not have a permit from the Secu~ 
rities Division of the Arizona Corporation 
Commission authorizing the issuance of shares 
of its non-voting common stock to Unmered. At 
this time both Kelly and Croydon knew that 
Kelly was to be paid with $308,000 in assets 
of United for his sale to American of his 
stock in United. United was in a derirerc 


fendieion on October 17, 1957. The 30,800 
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eme@etoeber 18, LO57.0apparently-had no 
fair market value, which resulted in in- 
creasing United's existing deficit by 
$308,000. 

"The jury verdict represents a finding 
that a proximate cause of United's loss 
on October 18, 1957, was DePinto's negli- 
gence in failing to keep himself informed 
concerning United's affairs, in failing to 
determine whether the new group would ob- 
tain control of United in a manner which 
would prejudice that company, and in fail- 
imgetombzake abicctivesactionsto thwart the 
plan which, upon a reasonable investigation, 
would have been shown to be contrary to the 
best interests of United." 

This Court decided that the jury was warranted in find- 
ing that DePinto's negligence was a proximate cause of the loss 
Sustained by United as a result of the October 18, 1957 trans- 
Meron. The trial Count was quick to,conclude that such negli- 
Mence must cive wiiee EO patimamy lvabibity. Thisedc not the rule. 

The landmark Arizona decision is the case of Busy Bee 
eeect yy. Per Clg sos Fae eed 817. ~The wBusy Bee 
muiffet, a corporation,) operated a bar on the West side of certain 
Premises and leased the East side to a partnership for the pur- 


pose of operating a restaurant thereon. A passageway at the 
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rear of the premises was used by both the buffet and the restau- 
mamt for the delivery of gr@cerves to the restaurant and liquor 
to the buffet. A trapdoor was situated in the passageway and 
led to a basement used by both the restaurant and the buffet. 
One of the partners left the trapdoor open and, while attempting 
to.make a delivery of beer to the buffet, the plaintiff, Ferrell, 
fell through the trapdoor and was injured. Ferrell obtained a 
judgment against both the corporation and the partnership and, 
at the same time, the corporation was given judgment for a like 
amount against the partnership. In discussing the liability of 
the corporation to Ferrell, the Supreme Court of Arizona said: 
"Under such circumstances the very ex- 

istence of the trap door (without adequate 

guard rails or warnings of some kind), and 

the certainty that it would be open at 

times, constituted a potential danger at 

all times and an actual danger when open 

and unguarded. Therefore, the Buffet owed 

the duty to its invitees to adequately warn 

them of the existence and nature of such 

potential or actual danger. This it did 

petwdo’ Taddition "to the™tes Mimony of 

Ferrell two witnesses testified they had 

delivered liquors through that passageway 

foruamlenes per todmor timesprior to’ rerrel1's 


injury and did not know that the wooden 
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eoverine lying-across the concrete passage- 
way was a trap door, or that there was a 
basement beneath it:. All of the evidence 

is to the effect that the passageway was 
dimly lighted at the point where the trap 
door is located. We therefore hold that 

the court did not err in denying the Buffet's 
MObLonerer judament*n ove "er, in the alter- 
Native, for ammewamecae |." 

In discussing the question of whether or not the cor- 
poration was entitled to indemnity from the partnership, the 
Supreme Court of Arizona said: 

"We have shown above that the Buffet 
was guilty of negligence in failing to 
maintain the passageway in a reasonably 
safe condition for those making deliveries 
to it. We believe we should now discuss 
briefly the difference between the character 
and kind of negligence of the Buffet and 
tharworerascice™ The Pere 'ditterence in 
kind and character' between the negli- 
gence of the Buffet and Pastis must not 
be confused with 'comparative negligence' 
or ‘degrees of negligence.' 

"Te*will be ebserved that the Buffet 


owed a positive legal duty to Ferrell to 
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keep the passageway reasonably safe for 
hile’ use \inemakingy deliver ieswof beverages 
toi tees So lone thoweverrasethe strap door 
was closed the basement beneath the pass- 
ageway constituted no actual peri] what- 
ever. It was only when the trap door 

was open and inadequately guarded by fail- 
ure to place proper barricades on each 

side of the opening, or something equally 
effective, that the actual danger to 
Ferrel! was reateds Ther Buffet was 
ailinm~ornomaetiviermiaulkt: immerea bing the 
danger to Ferrell. Its negligence was pas- 
sive or static. Its negligence was incapable 
of producing injury to any one at that time 
except through the active negligence of 
another. Pastis, in opening the trap door 
and leaving it unguarded, was the immediate 
cause of Ferrell falling through the opening 
and sustaining the injuries which form the 
basis of this litigation. 

"Tt will be further observed that the 
liability of the Buffet to Ferrell is based 
upon an entirely different kind or character 
Ctiwrencwthan thateok Pastisne The Liability 


of the Buffet is based upon its positive legal 
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duty to Ferrell to maintain, the passage- 
way in a reasonably safe condition for 
iis Mise. Siltmdid motvactive lg participate 
imme they wrome which mwase the itimaedilate, cause 
Cites imiuume Gomtenseid.ciiemuas Pastics, 
a co-tenantywith.the Buffet, who, acting 
independently and without the knowledge 
G@& the BULfet , prdmanilyweadsied the in- 
jury tewerrebl. Lt was, hiseact in open- 
ing the trap door to the basement and 
leaving it unguarded which rendered the 
passageway unsafe for the use of Ferrell. 
His act did more than render it unsafe, 
it remewemed) die hagimivyedancerous. It con- 
stitmeed erossmandewilifiul meghigence for 
which he was liable to Ferrell either as 
an invitee wr aylicengee. There was no 
dispute in the evidence on this point and 
reasonable men could draw no other infer- 
ence from his act. Scott v. Scott, 75 
ATT 7 Ge a5 

"In the light of these facts Pastis be- 
came primarily liable to Ferrell for the 
injuries he sustained and the Buffet is 
only secondarily liable. Blakely Oil Co. 
Gina ice Clem CommsS Om Ata 25.292 


Poems 42 Builders ecupp ly Co. vv. McCabe, 
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Seyi eee, Pe heed 369, 24,A.L.R.24d, 319, 
323, 324; Fidelity & Casualty Co. of New 
Worimvewncderol Express, 6 €ir:, 136 F.2d 
35 Oe Tinie giattter @aseathe eomast 
points out the different factual situations 
in which the issue of primary and secondary 
liability may arise as between joint tort- 
feasors. It reads as follows: 
"(From the cases and authorities 
to which reference has been hereto- 
fore made, the rule has been variously 
expressed thatyeas between joint tort- 
feasors, the issue of primary and sec- 
ondary liability only arises: where 
Ghey Ee Wetuin pars delicto asibe> 
tween themselves; where one tort-feasor 
is not guilty of the same fault as the 
other, although both are liable to the 
im jumed! Pamir, whiene the negligence 
Of the jount feue-feasors isnot of 
the same character; where they do not 
commit the same wrong; where one is not 
a wrongdoer as between himself and tine 
other; where there is no joint action 
in causing the injury; where they do 
not act together in committing the 


muom@eul act; wheme onesis not rejoin ey 
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of che same tortious delinquency; where 
the negligence of one is only imputed 

or constructive; where one is liable by 
construction of law on account of some 
omission of a duty of protection or care; 
and where one tort-feasor is liable to a 
third party by reason of a legal relation- 
Samp GOmbhicm@otier tort-redser, Or because 
of a condition brought about by the latter, 
in the creation of which the other has not 
joined. It is also said that where one is 


' tort-feasor, and the other, 


the "active! 

the "passive''--or where the primary or 

active fault rests upon one tort-feasor, 

le, es the active cort~reasor, is liable 

to the other. But this is only another way 

of expressing the same rule as otherwise 

above stated. It does not mean that the 

joint tort-feasor whose negligence is the 

lesser can have indemnity from the other 

for damages caused by the concurring negli- 

gent act Of both .' 

Me Noldwtne facts im the instant case fall 
squarely within the above category of joint torts 
creating a primary and secondary liability." 

In the case of Merritt-Chapman & Scott Corp. v. Frazier, 
oer 2d 849 (9 Cir. 1961), this Court adverted to the right of a 
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"Defendant was referring to the doctrine 
mecoommzed byethiss coustim- United States v. 
Reiaheeh i ig Imennn Sitev.G@Co., 9 Cio. 1950; 283 
Ped tol. Slit, rach of indemnity exists 
in Arizona: Busy Bee Buffet v. Ferrell, 1957, 
S2ehai gee 1924 310M? 2d C17. Wey of course, 
express no opinion whether defendant's claim 
met these requirements or was valid." 
It cannot reasonably be disputed that Sabo, Pegram and 
Landoe were primarily liable for the loss sustained by United as 
ene result of the Octeber 18, 1957 transaction. They were incor- 
Meracors and directoms of Amerdean. (T.R. 44) Sabo and Pegram 
were directors of United. (T.R. 52) It was their conduct which 
meesed United to transfer $394,794.19 of its assets to American 
in exchange for the 30,800 shares of the common stock of American. 
As pointed out by this Court: 
"On the day these transactions took place, 
American did not have a permit from the Secu- 
rities Division of the Arizona Corporation 
Commission authorizing the issuance of shares 
of its non-voting common stock to United." 
ers was illegal. BWRIS. § 44-1941, "et seq. Furthermore, as 
Biated by the tual sludge inmehicsinstructions» to the jury, "The 
act of United in purchasing the American stock was illegal. 
Pree 64-5 S6)m See AeRuS. §§ 20-532 20-538 and 20-546. 
It iS undisputed that DePinto was not a director of 
United at the time of the commission of acts by Sabo, Pegram and 


Mancdoee which resulted in loss to United. He did not participate 
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Be, acquiesce in, ratify, authorize, have knowledge of, or have 
anything whatsoever to do with the exchange of United's assets 
fOr stock in American. As pointed out by this Court, DePinto's 
only negligence was his failure to do anything with respect to 
the transaction of October 18, 1957. Having in mind the Busy Bee 
Meret case and, particularly, the quote from Fidelity and Casualty 
Co. of New York v. Federal Express, it is clear that, with respect 
to the relationship of DePinto with the cross-defendants: 
(a) they were not in pari delicto; 
(b) DePinto was not guilty of the same fault; 
(c) the negligence of DePinto was not of the 
same character; 
(ad) they did not commit the same wrong; 
(e) DePinto was not a wrongdoer as between 
himself and the others; 
(f£) there was no joint action in causing injury; 
(c)meDePimto @Gideneteact withethe others, iny com- 
mitting a wrongful act; 
Gi) ™erimto was"not guilty of the same tortious 
delinquency; 
(i) the negligence of DePinto was passive, while 
the negligence of the others was active. 
ine Miapility of Merimto for tlesiloss to United is secon- 
dary. The liability of Sabo, Pegram and Landoe for the loss to 
United is primary. Under the law of Arizona, DePinto is entitled 


to indemnity from Sabo, Pegram and Landoe. The judgments iny favo 
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Of Sabo, Pegram and Landoe must be reversed and DePinto allowed 
fo proceed upon his cross-claim 
Respectfully submitted, 


HERBERT MALLAMO 
EVANS, KITCHEL & JENCKES 
2) 
G a f 
raz 
By Ataf Tt hed 
JJoseph S. enc ere Jee 


Nee ain ory 5 for Appellant, 
Angus J. DePinto 


Jeecrelty Enat, 911 COnmnection with the preparation of 
mers Brief, I have examined Rules 18 and 19 of the United States 
Mert Of Appeals for the Ninth Circuit, and that, in my opinion, 


the foregoing Brief is in full compliance with those rules. 
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Joseph S./Jenckes, Jr~ 
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